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DOCKET FilE COpy ORIGINAL

REPLY COMMENTS OF BARTHOLDI CABLE COMPANY, INC.

Bartholdi Cable Company, Inc. (IIBartholdi ll )l/, by its attor-

neys, hereby submits these Reply Comments in response to the

Commission's Notice of Inquiry in the above-referenced proceeding.

While some commenters primarily parties representing (or

affiliated with) cable operators maintain that the video

marketplace is competitive, ~/ Bartholdi disagrees. Meaningful

competition does not yet exist and will not develop if competing

multichannel video programming distributors (lIMVPDsll) cannot access

subscribers.

To promote competition, the Commission must adopt rules which

create a level playing field for both incumbent cable operators and

competing MVPDs. If the Commission fails to do so, incumbent cable

operators will continue to frustrate competition. A case in point

1/ Bartholdi was formerly Liberty Cable Company, Inc.
(IILibertyll) .

~/ See, S9..:.., Comments of Time Warner at 3; Comments of NCTA
at 5.
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is the Commission's existing cable inside wiring rules. To no

avail, Liberty spent three years urging the Commission to modify

its rules by moving the cable demarcation point to a location which

is easily accessible to competing MVPDs. In its numerous filings

with the Commission, Liberty argued that, as a practical matter,

the existing rules preclude it and other competing MVPDS from

accessing subscribers.

The inability of a competing MVPD to access subscribers is

evidenced by the attached order by the Supreme Court of New York,

Time Warner Cable of New York City v. Board of Managers of the

Dorchester Condominium, Index No. 109157, July 16, 1996. In the

order, the court issues a preliminary injunction prohibiting the

Dorchester, a condominium located in Southern Manhattan, from

allowing competing MVPDs to utilize the hallway molding in the

building to run their wires to individual subscribers .1./ As a

result, a competing MVPD cannot access potential subscribers in the

Dorchester and there is no competition in the video services market

for residents of the Dorchester. i /

1./ Ironically, Time Warner and NCTA argued strenuously at
the Bureau's January 1995, open meeting on inside wiring that
competing MVPDs should not be entitled to use the incumbent cable
operator's wires from the junction box (typically in the stairwell)
to the customer's apartment because competing MVPDs could install
their own parallel wires in the existing hallway molding from the
junction box to the customer's apartment.

i/ The court order refers to the reply affidavit of James
Kelly, a foreman for Time Warner, which describes several alterna
tives under which a competing MVPD allegedly could provide service
to the building. (See p. 8 of the order.) Affidavits have been
submitted to the court attesting to the fact that the alternatives

(continued ... )
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What cannot be over emphasized is that decisions like the

attached have significant implications for the future of competi-

tion in the video services marketplace. The Commission must

understand that by failing to address the issue of inside wiring in

a timely manner (and, thus, failing to create a competitive

environment), the Commission is creating a vacuum which the state

courts will fill. And, as evidenced by the attached, those courts

have very different priorities than does the United States Congress

or the Commission as far as the promotion of competition is

concerned.

i/ ( ... continued)
are not viable. Even if they are, wiring will be exposed which is
aesthetically unacceptable to the building owner. Thus, as a
practical matter, a competing MVPD will be unable to provide
service to residents of the Dorchester.
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Thus, it is imperative that the Commission act soon to create

a regulatory environment which allows meaningful competition to

develop in the video marketplace. Without such action, the state

courts will continue to make communications policy, just as one did

by the attached.

Respectfully submitted,

BARTHOLDI CABLE COMPANY, INC.

By, ~M~RJ1~
tt~.J Ne3
GINSBURG, FELDMAN & BRESS,

CHARTERED
Suite 800
1250 Connecticut Avenue, NW
Washington, DC 20036
202-637-9000

Its Attorneys

Dated: August 19, 1996

~ G:\HR\039\OOl\REPLYBAR.NOI ~



SOPQF..lotE OOUR.T OF THE STATE OF l~EW VORl{
o:nJN'lY OF NEW V:ORX

--------~---------~~----------------x

T:IKR WARNER CA.BLt OF NEW YOlUC
CIT'l,

Plalnti~~,

------::aga.inst..· -.-.

BOARD OF ~AG:&RS OF ~HR

OORCHl:StrER alNOOlUH:IUM,

Defendant~

--~~---------------------~~-~-~--~~--x

1031

CAROL HUFf't J .. ;

pl.aintiff -rime Warner Cabl.e. of New Xork (n'l'WCM) lIlO~as :for an

orde.r granting a preliminary injtmction prohibitinq defend.ant BOard
----~--_..:..-.....;;~--~.....;;-_..:::.------=----- -. --.- ..

ot: Managers of the Dorchestar COndominima ("Oorcbe&ter-) ~

oonv4rtll19, removing, seve.ring- f altering or la.isa.pprcpr1ati.nCJ any of

pla1nt1fC'B cable fa.oi~ii::ies; troll exe:raic1nq dominion and Qontrol

0"81: any of mC':5 CAble facilities; from interfering with 'tWcl"s

e.CC6$1P to its cahla and ca.b~e. tacLJ.i.tiesi and an ord.er Qirect1ng-

. dGteil&m'i: to reatorc the'04ble iilnd cablo :fac:ilitd.eO to 'lWC's use

_...and control.. _:...::.... ...:..- --.--....---

NO liOI1lS--rcilir6--e:.:reV1S"1on trancnise- f'k"oJi ."tne-C{ty-ci't"-i{ew

York, coverinq SOuthern Manhattan. The DOrchester I J..oca~ at 155

WQst 68th Street, iG within 1:WC'1iI rranChi.ce area. "l'WC and it..____ __e ._ •• ._..

predoceasorc have provided cable serv1cQ to t'eGidentlS of the

builc11.nq since 1969, and currently have 520 aubscr1bers in the

bUl~ding. In ~994, Pur.5Uont co a can~raQt, TWO rewi~od the CAble

faci~ities in ChQ build1nq and replaced" "!'Welt; existing 2l.O~din9 wit.h

&1llaller custOM ~lored ~16t-hin9edD.oldln9 spQoifiGd by DCl);chaater.



Par.aqraph 1 of t:b~ ·-OontJ."ACt. --autitorilOlC.·s THe to inst:C\1]., __....__.....
m.~ i.ntain, re1l1Ove, r.p~ac. and/or relocat-...e wirest, con4ultc, cabJ.es,

ampli~ier8 and 6imilar devioes.

Par~graph 5 state~:

-Neither tlle owner nor the Agent•••&hall twatpcr, ih1:Grconne.ct or

interfere.with, lllakfA any alterations to, or remov(\, or knowinq!.y

p4l'1lit anyone not autboriEed by '1"W<:NYC to tamper, interconnect or

l.ntartex-e with. isako Any &ltaratldn~~~):"-rQmove:--any~pmenJ;.__

aNl/or oonverters except "With the. prior written consent of TWCH~C. t4

Paragraph 8 pt"ovide~ that the title to All in3tallations

8nl!ll~ reDUlin with TWO.. K.oreover. paragraph. (; of tho cu.stolll COlored

Hol-ding Rider to the Qontract provides that title to all equi.pm.ent,

iricliiClill~'-the-custom colored IIlOlding, sball remain with TWC.

J\fter executinq 'thG c:onttact, TWC retElined a contt'actor, Rae- ... . _.. . .
--"-Mar, to·-t:'cwi~e- the btt1.1d!ng. tNC paid the. entire $59 # (fna cost 0:- ._- -- ...- --_.. --~-_. __ .... -_._-----

thEl work. The ~ystesa, wn1c::b was aJ1Iple.ted less than two years ago,

1.ncludea vcrti~l. riser cablQS extending throuqt1 tile bul1din9' a._---.._--
stalnrells andl;:un'drY rOoJu., passing into and throuqb dis:tribution

boxes 1QCatod on- each fJ.oor. Froll those junotion bOxes, Ittw.... run"

cables run through plastic CU&~o.... colore<1 fla.t.-hinged DIOlding

1nabll.ed by "!'We neat' the ce11iOC) line in ea.ch flo~r4s b.all.vay.

Theso moldinqs torm an em:losed conduit ~otQrQ to houae the

C!ables inste.l1ed by ftC ~n order to reduce tbe risk of .oc1denbl.

or d..eJ.1ber~1;.e dallUlg'e and to deter theft of service. Kbe.n Q, tenant

of the buildinq requests cable tlcrvicEt, '!'We installs converters and



wiring in the individual apartm.ent, and conne.cts 1:he apartment

wirin9 to the "hollle run" C"'..able. that P~6.ses by the tenant's

apartment unit in ~C'a h~11'WllY p)Q3..di.ng,

The instant dispute ~rose ",h,en Dorchester peraitta.d Liberty

Cab1e ("LibEU:'ty"), a ool:Qpe't't"e<Jrof¥TWcr;-to-vi":r:e--the-''bU±ldingo-for

its awn cable ;service. Liberty is a "vi~QO proqra1llJQ.lnCj distributo:r:"

which i 9 not currenUy required. to opta1n a cab~Q tranch1se. TWC

oontends thAt Do):"chester has violated its contraot with '£We, and is

tampering 'with or comrartin9 portions 01' Nels ciible tacilities by

. opermitti.r1g-Liber.ty_~.. provide its service at the b':1~ldi.n~ us~~~

~C's cable facilities, including the TWC 1lIOlding. According' to

THe'- r.lbe.rt~~.!rltullY running 1t:s own cables through TWC's
••__••••• _- - ....... - .-- •••_--- ... _ ••_-----...- # .._---

molding. TWC Jnai.ntains that the mold.1.nc;r ;La too s~ll to acoo2DOC1ate

both crwc's existing "home. .rull" cables and the new cables T,ibp-rty

. plans· to insta'ii, ",iithaut :ieopa2:di~in9' the. integrity of' ~C's

system. and service .. As a result ot the crowding at: cables in the

lUOlding, TW'c claims, we would l.ose a. siqnificant amo'lnt of

business and have operational problems, including dagradation ot

servioe a.nd increased tubintenanee problems" unless: the. court.

i~lSUCS An Ln;unction.

molding lIIa.y })e.cOll. <lAb-toned or craCked f expose cables, or cause
•

daDaqe to oabla facilities in the saold1n<J, requiring NO \:.0 mAke.

frequent Jlla.lnt.ene.nce and repair visits to the building to corr-eat

the problem. In addition, ~c contends ~t Liberty's us:e of 'l'WC's

cable £acilities vould deprive TWC at the chance: to provide

uPCJraded service in the future.., ~.9., t~lepbone or: Internet acce.sa.



._------._------

-"TWC--l urthet' snttl!s UutL Libc:rty.........,au±d-h.(\Ve-lln-unfniJ::__~mtt~t~tj.y~ --.-.
advan~aqe if it were ~rRitted to us~ TWCCS cable facilities; this

\f0\11"- perait Liberty to underprice TWC4' s servioe. Koreover, unless

the injunction h~ issued# TWC says, cable companies such as 'nQC

vou.i<l lose their incentive to im.prove faeil! ties. TKC l\.paerts that

the inj.\\Mtip.!L~P~?:~..no~ prevent compef-ition, in that Dorchester. . . . ...
coUld int:.e..ll ~t its own expenGe, or require its <)w cable designee l

'---'-cuch as Lib~rty. to 1nrtBrr, sepC'lrate. fam."ll.·ties of-rt.s oW~'---
"---~---'_....._.. -. ._--_....

or:'d~r to ot~er another video service.

In or~er to be entitled to a prelillinary inju.nction, tllQ

--·:mbvirt~p~rty-~ust-demanstratea prob~bility o£ success, danger of
•.'

irreparable injury in the absence of an inju.nc:tion and a balancing

of the.' ~itles in its fa."or (Alb1ni v. Solork Associates, 37

A.O.2d 835). 'the first quest.ian, then, i5 whether TWC has shown a

probabitity af success.

Dorchester denies tha~ Liherty's insta~Lation uill interferQ

with 'l'WC'S ability to del.iver cable service to Dorchester

r:esidentsc Liberty bcg'an the inatall.a.tion at it sY5:te1l1 in late

April, 1.996. Accordinc; to Doroh<!:ster, that installation is nOW'

cOlDplete vith the exception of addb:'\g the ncrawave rece.ption

antenna needed to deliver LlbertY·6 cigna.l. t.o the' Dorchester Alld

bookinC1 up individual Gubsc:ribers: Acc.ordl.nq to Do['"chestel:, the

prel.iAina.ry injunotion sought by TWC would prevent Litarty frOD

hook1ng up new subscribers. Liberty install.ed a. separa.te vertical.
•

riGQr cable syste. which distributes Liberty's signal vertically

tnrouCjhout the statrwel15 ot the buildiIl9 .. Li.berty has a).so placed
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a sinq~e cable inside the pl~stic moldinq insta11ed in porcheater

hallwaY"i:· ir:c-~' f "Ne's' molding) to obtain acce~B t:o eQ,ch potential

:subscriber. None. or t:.hQ cabl.6S inataLled py Liberty in the hallway
. . .

m.1l1aing-:!."lC(fotua1.iy-at fi-xeiQ-tQ -·anytl1.tn97-I:n-~other "Words,- -accord:rng-- _

to Dorchester, the Liberty cable oooupies e1l\pty spaae and does nat.
. \

displace '!'We cableG ill the hal~way llo1ding. and the hallway ..a~ding
. _._---- _.---

is l.arqe enough to hold the cablc:s of both 'l'KC and Liberty.

OOl:'C!1\Gster ·cant-ends thu.t the only f~ible way far any cable

company to enter most: of the. unite; in the Dorchester 1s through a

holp- over the. doorwa.:t. That. spa~f abOut three inches bet\leen the

top of the door jam anc:J the ceiling, is cOll1pletely covered by the

hallway molding. In other words, in Dorecheater's view, there is no

w~y that Liberty can obtain acces~ to these uhit~ without going

through an area already covered hy t:.lle h.a1.1way molding_ Thus1

Dorohester claims, the preliminary injunction sought by THe would

prevent Libe.rty or any (Jt~~r competitor of nfC {rom providin<;J cab1.e

s~rvice at the buildin~.

Certain Federa.l COhJlauhicat.i.onG comllission (FCC) ~GgUl""t.lonQ,

set forth belov are relevAnt to this dispute. 41 C_E'.R. S 7'.802,

reJ.at1nq to dispo:sition of "hOfl.e cab1e wiring," provide.s tb.at: upon

vo~untary termination of CAble service by a sUbscrtbQr, a oablQ

Operti,'t.or :sbal~ not remove the cable home wiring unless it 9ivQS the

~~bs~~ibe;-th;-o~p~rt.;;;ity t~ pU~ahase-wirinq at' thQ replacement-'
coat, b.l\d th~ oUbsct"iber deolines .. -cable hOlle wirinq't is de.fined

a$ Clthe internal \tiring contained within the premises: 01' a

subscr iber whioh beqins Cl. t th6 de.m.ar~tlon po'; nt. .. 41 C. F.:It.



de.fined as ~ "point at {oJ: about} twelve inChes outside of where

·_~~

4
4 *'

It' I'

:-~/-:- .- - _..-,

--/7= ---- _....... . ...t;..' §'16. 5 (1.1). 'l'he delll8..rcat.ion point
,oJ

------------_ ..._--------
1n mUl£liile. unit install'atiolUria-__

..-.--tlte...oabls.-wit:.e.entQ.t'~ tha s;ubseriber/~ dwe111nq unit." 41 C.P.R.. S

76.5(1llU). Thus, the delDArcation point for ctlible wiring in the

Dorchester is the: ha.llway 1OO1ding and one toot:: into the hallway.

47 C.F.R. S 76.80~(j) provides:

"Cab1Q operators are prohibited. fJ:'om uslnq any owne.rsbip interests

they ~ay have in property lo~ted on the auhscriber' 5 :ii(le of the.

demarcation point, such as Moldinq or conduit, to prevent, impede,

or in any way interfere with, a 5ubscriberJ s riqht to use his or

her hollte wi.ring to re.ceive an al.ternative servio~. In addition..

incutr1be.nt cable operators must take reaso~able. pteps to ens.u~e that

an alterna.tive. :;ervice provider has access to tlle'hoJle wirinq at

the dema.rcAtion point. ,.

In 41 U,S.C. S 54-(1), Canqress direoted the ~Cc to

prescribe rules concerninq the disposition, afte.r a sUb~aribe.r to

a cabl.e system. teoUnate:l ue:rvice, of. Any cable instaUed by the

oable operator within the premises of eaCh. sUbscriber. -.rho.

le<Jisl.e.t.ive history indiO&tes tllat the abO"Q prov5.aion is lildted-_._. ._----- -- _. . _ _--.._.- -.. .. ----- ..
to the Doable installed wit;,hiil. the interior premise6 o£' i"
suncriheJ:" S (lwel ling unit.,'1 and that it. ttd.OE'!9 not apply to anY'

or

"'iring I equipment. or property l.ooated outside the hOlUe or d1lfel1ing

unit.o R.n_.Rap. No. 628, l02nd cong., 2d Sess, at 118,119 (1992).

-rt4'C aokowl.ccJgcs tllat und.er tb~ above regulations., i~ is

required to permit LibertY' some aC¢~Ga to conduits trom the

individual apartments. However,
-----_._---...... -- .....-- -.-

6
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) d t' ••" emarca. 10n pO:lnt J.s abo~t 1.2 inches outside the. subscriber' Iii

.apArbDent, ~WC does not have to ce.de control. at' any area beyond.

t:hat. point. ThuG, Libe.rty I or any ot.he.r altarnate service provi~er

can open up the front ot nrc's flat. b1nljl8 lI101dinq& in order to

r;ever t.he hom.e ",irihq at about. 12 inches outsi<1G the point that it
. o~i'ts the apartment and to conneot GU~h wiring to Liber.ty"s own

feeder cable, vhlcb can be run above. or bel~ 1.'W¢' (:: ~oldinq.

In J?aro.qon cable KanhnttaD v. P (( S ?5th stre.et Associates,

Index No~ 130734-93 (Sup.ct. N4W York Co., Hay 8, 1996, Juct~ca

Gammerman), the bu.i.l.dinq' owner contended that it vaf; "un\ororkab~e"

to lim1~ the. &cOpe of the FCC/s bOQe Wiring rula and that use of

the cable operator' 6facllit1es throughQUt the CO}IUD.on ~rea llaa. to

be allowed. The court, hOYever , decl..ine.d to oxtQnd tb.e hOl'lf! \oIiri.t:lq

rul~ to ~n~ .raa bGyon4 tho dQaarcation Foint, hol~ng that the

~n~r had not p1=ov1ded leg~l authority to support its expanded

·def1nlt:1o'l1Of'iCibi.Qho~G-vu-riig:.r--·- -_.:_- .----... _.-- ---_.- ..... -

Section 3.3 of TRC's cable tranchiBe states:

"In the operation or the. SYGtellt, tha company [~tfC) shall not

lntGrfe%'e in ~ny way vith, nor utilize, ally JIl8,ster antenna. system,

. satellIte master antehna syt.te1t or any otbQr ~im1~r systea within

the t)Uilding.

J:t 1l7> true that crwc t under its franchise aqre.QJIlant, must.

inQta~1 a cable. syatea o?'-1:'t:5-own-ratber-than-use-t.he., ·tnterCll11 .- 

~~ter antenna televl&ian (KATV) conduit systems that were ~u11t

into many apart-.ent bulldinq& at the time 6f construction. However,

this does no~ mean that TWC ~uat share its own facilities beyond



demArcation point.

Jam.es ReIly, a forclIIan for TWC f Gubmit6 a reply aftidavit in

which he describes several methods ):)y which Liberty could provide

servioe ~o Dorchester residents WitllQut inCrinqing on T\fC's cable

faoilities. For ex~p'le, Liberty's cab~es can be installed in the

area i~ediately above TWC's wolding and below the ceiling I and

drilling a I\ole in that area into the. apartme.nt unit. since. this is

a.bove th. line of aiqht Qf persorna pas:iing throuqn the hallway, it

wo~ld not interfere Vith the aQQthetics of the building. When a

teJ'lant chose t() ~~itch to Liberty' G service, the existinq home rW\

oable l~c;!.in<jJ into tht) apartment could be severed wi.thin 12 inches

outside thQ aparb1ent unit, the homerun oable would be pulled back
.'--"--.

into the ap&rb!1en~nd-o~t' ;9~In throu9h li·-new hole--.:hat' -can 'be'

d~111ed near the existing one, leading directly ~o Liberty's Qable

in the haLl\lay. Lib~rty's ta.p Cot'"- thnt custom.er cQ,n be plaQ~d

either 111 the apartment or in the hallwAY above tha moldinq. It.

WQuld also be. poslSi~le to d:r1.11 the necessary hole bela.., \We's

~O~d.ing. :It the.re vere an apartment thAt could not aooomodatQ 'the

drillin9 of a bale o\1t;side -nt'C'a ll101d.lng. a connection to L11Jerty's

£arvice coul.d be lJUlde using the exrstJ..fignDle··""1l\M~~be··mold!.n<J;--.a..

hole would be. drilled in 1:.he top or bottom. of -.rile's Jlold1ng in an..
area "ltbln 12 inclle.s of the point: of entry to the apartment,

pUlllnq th~ existin<] homerun through suc:h newly drilled hole, and

connectIng it. to Liberty's cable a.bove or below the moldin9. 'l'tle

Kelty "art1dav1t is credlb1e andprovidcG several alternatives un(\er

___.__ .~~iCh Liberty could provide service to the: building_

._-_.. _-'. -_._------ -'--. _._--- ---_._--- ------
6

--------
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Public Service Law S 228 ~tatefJ thnt no landlord Shall

interfere with the install~tionat cabl.e television facilities Upon

the premises, except that the landlorQ ~ay require, inter ~li~.

that the insta~lation of cable £acilitic5 contor.m to $UCh

reasonable conditions as are ~<;:essaxY to protect the safety,

functioni11<J and appearance of the premises, and the convenience and

well beinq of other tenants, and that tha cable company or th~

tenant (or 8. combination ot them) bear the cost of the

il\lSt8.11.r.ltion, operation or 1:e)QOval. of such facilit.ies. Dorchester
._--~ ----.,- ..-.---- ---.--.- . .~ .. _....._0- . _

claillls that:. under t:he above provitdon. ~c W~5 C11ready obllqated to

-put in the cUflotOm. colored JIlolainq in the hallway # ao that the TWC

Do'rchester contract· lacks conai.derat.ion. In response, THe points

out thAt it performed a reWiring And replacement of moldinq with

slIlaUer custom cQ10red ~ldinq at Oorchester' & reque5t, in

conI\Q<tt.ion with il rcaode11nq ot the building _ since TWC had

i.nstal.l.$d an upqraded cable system three years before, and there lts

no Cl.aiJl that. 'the pre-cxiatinq &ytstem. was inadequate, the.re·Vas-kio _0_"

l.egai require:.ent that the. new cust.om cQ1Qr~ ~oldi.ngG be put in.
\

we in faot. providoc1 conaidera..tion £or tb.e oIlgreuent: it spent

$59,000 on the vork. Dorchester further oontends tbat the

aqrMllQDt is-void because i~ is perpetual in nat\lre. '!'We says that

the ag-rQuant i~ not perpte.tual because it."· end~ llpon· t.h6

. t~na't.!on ot -rwc' s ~raDc:b.iSQ. in rGsPQnsG, Liberty contancls tha-c_ ... 11.,. _--.__....;;.. _

----'.rW'e-!l1l.S-a-v-irtual.quArant6iQ that:. its tranChi.se. wlll_be. ..rR-nA1ote4. ...\tL _

perpetuity {~7 u~s.c. S 54g).

DorchQ£ter cites an Ohio CAse ill \tlhicb a cablQ contl:'act was voided

9



fo); bei.ng perpe.tua1 in nature. 'l'here a.re. however ~ cases in Which

II contrAct having no definite date for termination can nevlilrthcJ.ess

be valid. For example, in KetglAm y, Hall SYndicate, 37 Mi~.2d

69J, aff'd 19 A.O.2d 611 (1st Dept.), an aqre.e.meot for the:

_.~.x.~~~~ation of a c:~t~o~-?rov i.ded that it would be Automatically------_.._.. ----- ...._-
ren6\Jed froll. year to year unless \ plainti!f.' s share froJa the

syndication did not equal certain stipulated weekly payments, in

."hich "event either pa.rty had the right. to terminate it. ~e court

ruled tha.t the auto1Dlltic renawal provision did not make the

·oontract of indefit1ite duration. While there vas no speci:!ic date

of terJlitultion, there 'Was a spe.cific pro"ision for terJllination upon

the happeninq of the eVent: that ce.rtain minimun. paYJUents were not.

ma.de. Ne.w York, unl.ike Ohio, has a manda.tory acceGS l.aw for

franchised cablQ television campanles (Public Service Law § 228).

~his statute m~an6 that 50 10ng as ~WC bo1ds a franchise fa~ the

area of M~ttan that includes the Dorchester, me has the ri9ht

to Serve t:4U\ant& X'eqUesclng iUs franchised cable television service

~nd-haa~the-ri9ntto maintain ita faciliti~ At the buitdtnq free

of interference. 10 1me absence of an express ten fixLng the

. --aurnt"olro~-c·ontr.u;tI~New·-york. court-t: -can inquir!! into the -intent.- _ ..

of the. puoti-as a.nd supply the nissinq teDl if A rdura.tion oan be

fairly and re~8onahle. t'ixe.d by the Burroundinq circumst4ncc&__ ... _e •••••

(~A1ncG v. City Of Hew York, -41 N. Y. 2d 7G'). Since ~ oab1e C01l1PNlY

oannot operat~. any c(\,ble. system witbout a franchise ft"om the

applicable. m.unicipallty confirmed by the st.ate. l,1ublio servioe

co~iGGion (P~blic servioe ~aw S ~12(1)( (2), 219 and 2~1). the

10



OOrche::ster-TWC agreement can rQa~onably be read to contain an

implied: torm that it wo\.\ltl ter~ino.te uPQn -t;.he termination or the._. ---- - --- -- .. _--- - _.. ..._. - ---.. - ._--
franchise. The can'tnet reJlains in force ·~ni~&~·-a~ 0 tt;,.:t:iitiie'" --'"
appropriate qover1Ulle.ntal Agency terminates the TWC rranchise;.

In support of its c1ai~ that TWC is improperly interterinq

with tele.vislon service to the bu11~1n9, Dorchester cit:.a~ Public:,
Service Law S 228 (3) f which provides tha.t no cable compa.ny may

enter into an agreement with the owners, less:e.es or pers:oJU1

cont:callinq or JIlan~gin9 buildings served by a cable colllpany to do

~nl' ~ct which wOllIn have tile. direct or indire~t·-~ofInterterinq- -.
with the existing rights of .any tenants of such. building to use the

JIlAot.er or i..nd,lvidua.l antenna equipment. (MATV). This section"

however, does not apply, for several reasons. First, neither TNC.

nor Li.berty is 4n HATV service. Second. I the buildibg haG an XAT~r

. _. 6ystemo

"and-;mc-ii;: 'nei1:her using it nor preventing anyone else. .t'rotl.-

using it._
. .

··rWc--ha.s--estabiis~ed-a··proba.bi·lity-of. S\I,cceS$ _.. ~ere...:the.r.U=s~ _

a c:ontinuinq trespass to or conve.rsion of fa.oilit:.ies,. an injunotion

15 A per~issible remedy (Ngw yorK Telephpne Co. Y.Town gf Horth~ wi __. _

Hempstead, 41 N. Y .2d 6~1) (court enjoined munLcLpCllity trom

at.taching its street liqht.s to poles ovnad bY' the ·t.e1epbone oo~any

and Qrd~red t~e l:eJaova.1. of lighting t~tures).

Unless Dorchester, or its licensee, Liberty f is prevented

from running its SY8~ through TWC's cable faciliti~s, TWC runs

the risk or service or maintenance disruptions. This potentin11y

"'Quld result l.n lost bUsiness, the amount of whLch cannot readily

11



, ..
---------

~- .-....'

be cdlcula~Q(1 by NC. The.rQ; is: a danger of irreparable injllt'1' in

the absence at an S-nj\mction. Moreover ~ sa long as TWa perllits

Liberty to nm thQ nec.Qss~ry lines from. sUbscribers' apartments

through thQ 11101ding vithin the demarcation area (within 12 inches

at the r~speC1:.ivo apa1:t~ntst..Ltha b~la.nc_in~,~_~~ equl~~«:~_~~:~
\ ..

TWC's right to bn trSG frou treGpass or interference witn reapect

to the l;Ja.lanoe or its system (i.e~ out.tdde the de1larca.tion area).

with respect to tho '!'We system. outside the dema.rcation area, Tille is

entitled to an injunction prohibiting Dorchester from ,placinq

rurther cable equipment vithin TWC's molding area, and directing
.- --- ..._---
Dorchester to relllove previously placed cable frolD th~ afrected

-_.~.... ----- .._.,-- .. ---_._---_. _.. -----
-- Aocordingiy-;" 'the-motion is' -grant~d .to" .tti"e·-··ext·ent-·t1fa~---·

Dorcheater, and it.s designees 1 nre pt'<)hib1ted from using TWC' S

_ .._~.,_~abl.~.----!.~.c::...!.~~.~.ie&_ . e~c.ept those vithin t.he Above mentioned

damarcation araa.. and is directed. to res'tore rem.ove any cab~es or

other oqui.pMnt beretotore i.nstalJ.ed within -rwC'fi t~ciliti4.$

outside the 4amarcation area.

Fina~ly, the Court, sua sponte, directs that plaintiff join

Liberty Cable ~$ a party defendant. (cPLR 100~, 1003; New York
w

~tate Inspeotion y. state, ~06 Hisc.2d 654, 6S8}.

Set~le order providing for an undQrt_kinq.

Dat.ed:
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